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In his article, “The Pathological Politics of Criminal Law,” William Stuntz asks the question, “How did 
criminal law come to be a one-way ratchet that makes an ever larger slice of the population felons, and 
that turns real felons into felons several times over?” (Stuntz 2001, 509). He finds that criminal 
punishment tends to drive criminal law rather than the other way around due to structural issues in the 
system: prosecutors and legislators have a natural alliance born of the incentives they face in their roles. 
Prosecutors can more easily achieve success when criminal law is more broad, which allows them to stack 
charges in order to induce defendants to make plea bargains rather than going to trial. Legislatures have 
the power to set the parameters of “crime” and to control the purview of criminal prosecutors. Since they 
succeed when prosecutors succeed, they tend to broaden and deepen criminal law while granting 
prosecutors a high level of discretion. When judges must navigate the high volume of criminal statutes 
that exist, but are rarely given the chance due to the increasing number of guilty pleas, their power to 
influence criminal law is significantly weakened.  
 
The United States Constitution seeks to ensure that criminal defendants have fair trials by protecting them 
from torture, unreasonable searches and seizures, compelled perjury, and double-jeopardy convictions. In 
general, it is in defendants’ best interest for the government to go through fair procedures before 
depriving them of life, liberty, or property. It is true that certain defendants may benefit from accepting a 
shorter sentence plea bargain, and some procedures such as prosecutorial discretion may be unfair in 
certain defendants’ favor. However, negatively impacted groups in society must have their rights 
protected, and there can be no fair trials if trials are not occurring in the first place.  
 
Given Stuntz’s (2001) critique, it would be reasonable to conclude that constitutional procedural rights, 
do not, by themselves, protect the interests of criminal defendants. This is due to structural deficiencies 
and social inequalities in the criminal justice system that undermine those rights. This essay will argue 
that if these systemic issues are addressed, it is likely that constitutional procedural rights would succeed 
in protecting the interests of criminal defendants. In order to prove this thesis, I will first evaluate Stuntz’s 
proposed solution to “constitutionalize criminal law,” then I will discuss the potentially changing views of 
interest groups and the public, and finally I will conclude by examining the practicality and effectiveness 
of eliminating enforcement discretion in order to guarantee the procedural interests of criminal 
defendants.  
 
Constitutionalizing Criminal Law 
 
Stuntz concludes that the best way to remedy the system is to constitutionalize criminal law, thereby 
reinstating the courts role as a maker of substantive criminal law. He argues that notice and desuetude 
could eliminate current laws that punish behavior the public does not find worthy of serious sanction and 
arcane laws that the public no longer finds criminal. While each of these judicial tools have their own 
issues, Stuntz points out the most glaring problem with the implementation of this overall approach. 
Presented with the question of whether or not a particular behavior warrants punishment and “lacking 
hard information about what the public thinks, judges are likely to go with their own opinions,” which 
“sounds like the antithesis of the rule of law” (Stuntz 2001, 593). Further, Stuntz assumes that judges 
would attempt to represent the majority public opinion in deciding what constitutes crime, but this judicial 
stance could protect criminal defendants just as little as the current system. The system originally shifted 
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from common law to criminal statutes in the nineteenth century as a solution to the suite of opaque 
judicial decisions that were difficult for the public and law enforcement to grasp. Due to the fact-based 
nature of common law and the lack of demographic representation in the judiciary, the legal tests that 
would define crime would likely be discriminatory and easy to manipulate. Maclin makes clear that this is 
already an issue in the courts, especially regarding the Fourth Amendment. In a stratified society, “use of 
the ‘reasonable person’ test runs the risk that majoritarian values and perceptions of police practices will 
go unchallenged. Scholars of police-community relations tell us that perceptions of the police vary among 
different economic and ethnic communities. Thus, it makes no sense to devise Fourth Amendment rules 
as if we lived in a nation where there are no differences among us” (Maclin, 1991, 274).  
 
Alexander (2012) finds that the courts act against the interests of minority criminal defendants, barring 
them from using the Fourteenth Amendment equal-protection guarantee. She cites U.S. v Brignoni-Ponce 
(1975), in which the court held that it is permissible under the Fourteenth Amendment for police to use 
race as a factor in making decisions about which motorists to stop and search. She also cites City of Los 
Angeles v. Lyons (1983), in which the defendant was put in chokehold by cop for a traffic violation until 
he passed out, defecated on himself, and suffered permanent damage to his larynx. Lyons sought the ban 
of police chokeholds as a remedy, as 16 people had been killed by them, 12 of which were black men. 
The Supreme Court dismissed the case on the basis that he lacked standing and to have standing he would 
have to show that he was “highly likely to be subject to a chokehold again.” Given the inequalities also 
present within the judiciary, it does not appear to be true that the courts would act in a more balanced 
manner than legislatures.  
 
Interest Groups and The Public 
 
As the basis for his one-way ratchet claim that the legislature is encouraged by voters and lobbyists to 
over-criminalize, Stuntz states that “interest groups tend to operate only on one side. A variety of groups 
may seek to broaden criminal liability to add new crimes or expand the reach of old ones. But organized 
interest group pressures to narrow criminal liability is rare” (Stuntz 2001, 553). He argues that it is 
difficult for interest groups opposed to criminal statutes to organize because “their very existence harms 
their members’ reputations” due to stigma, and “since there are usually no interest groups on the 
defendants’ side, compromise is unnecessary” (555, 568). Stuntz’s analysis rests on the assumption that 
the majority, given its demographic makeup, favors more criminal liability, which is enforced on the 
minority. However, if the minority poses a significant challenge to the majority or the demographics or 
opinions of the majority change, the one-way ratchet argument does not hold.  
 
These changes appear to be occurring today. Interest groups focused on criminal justice reform have 
sprung up and they are largely led by marginalized groups who are most affected by inequalities in the 
system. In broad strokes, the current goals of these groups are to reduce the prison population by 
abolishing mandatory minimums, reducing excessively long sentences, and ending the “War on Drugs.” 
This is evidenced by the Black Lives Matter movement gaining momentum, media outlets like The 
Marshall Project covering criminal justice through a critical lens, and the shift in public discourse and 
state law regarding the decriminalization of drugs (namely marijuana). Additionally, the census bureau 
predicts that racial minorities, taken as a whole, will become the majority in the next generation. 
Accepting Stuntz’s assumption that lawmakers are responsive to electoral incentives in defining criminal 
law, a plausible shift in public opinion from “tough on crime” to equitable justice could trigger a reverse 
in the one-way ratchet, or at least a challenge to it. Of course, this is a claim based on the assumption that 
future populations will follow the current demographic trend, that minority populations will desire 
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decriminalization in general, and that the current wave of social justice around criminal justice reform 
will last long enough and gain enough power to substantially influence legislatures.  
 
Enforcement Discretion 
 
Constraining police discretion may succeed in decoupling lawmakers and law enforcers. Stuntz posits that 
one way to addresses the issue of discretionary law enforcement is to force police and prosecutors to 
enforce the laws that exist. However, he finds that it would be near impossible to regulate decisions not to 
police because there is nothing to review, and curtailing the czar-like view that enforcers have of their 
discretionary power is beyond the system’s legal tools. While these were legitimate practical 
considerations when Stuntz was writing, we now have technological advancements, such as body 
cameras, which may be able to limit police discretion by increasing enforcement transparency. As part of 
a study, the NYPD is now required to be outfitted with body cameras in an effort to decrease police 
discrimination. According to Orr (2010), the NYPD make about 7 stops for every 100 people in NYC as a 
whole, but make 93 stops for every 100 people in an 8 block area of the predominantly black Brownsville 
neighborhood. Importantly, 6% of these stops lead to arrests in the city as a whole while only 1% lead to 
arrests in this Brownsville area. This new policy may produce video evidence for discriminatory 
enforcement, especially with stop and frisk. If it does, it is likely that the videos captured by body cams 
will be permissible as evidence that police often do not have “reasonable suspicion” as defined by Terry 
v. Ohio (1968) to make stops, and that officers’ suspicion is often based solely on race.  
 
First, this video footage could serve individual criminal defendants as a tool of defense, making it more 
likely that they will go to trial rather than taking a plea bargain. This would allow the courts to weigh in 
on discriminatory practices and police discretion in general. Second, officers’ czar-like self-perception 
would likely be reduced after judicial review, as occurred in Miranda v. Arizona (1966). Police 
departments were induced to change practices after Miranda, which “has increased police professionalism 
by rendering interrogation practices more visible and thus more subject to supervision and control by 
other actors within the criminal justice system--especially police managers, prosecutors, and judges” (Leo 
2008). The same could occur from increased transparency in criminal law as a whole. Judicial oversight 
can influence police departments to enforce laws with an even hand, which may entail training officers 
with unbiased facts about where the worst crimes are most likely to occur and who is most likely to 
commit them. In Alexander’s (2012) Seattle drug context, this would point to white heroin dealers in 
predominantly white neighborhoods more so than black crack dealers in predominantly black 
neighborhoods.  
 
Third, this could dissolve the relationship between prosecutors and the legislature. When officers must 
apply the broad and deep laws created by the legislature to the majority, there will be outrage. For 
example, a white parent will be unlikely to accept that their white NYU senior football star spitting on the 
sidewalk was sufficient grounds for him being stopped and frisked or that the small amount of cocaine 
found in his pocket was enough to require a mandatory minimum sentence in prison (Alexander 2012; Orr 
2010). Accepting these premises, the majority will be negatively impacted by the overbreadth and depth 
of crime definition and demand legislatures confine it. Assuming Stuntz’s stance that legislatures are 
responsive to the demands of their constituents, the one-way ratchet could be reversed, thereby ending the 
feedback loop of overcriminalization in lawmaking and ending prosecutors’ ability to stack charges and 
force plea bargains. An issue with this argument is that it is unrealistic that anyone will watch all of the 
footage where no arrest occurred to see if police had an opportunity that they declined to take. Despite 
this fact, officers would still be influenced to enforce the law more equitably anyway due to the 
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perception that they are being surveilled and the fact that someone could check the footage should a 
question about their policing practices arise.  
 
Conclusion 
 
It would logically follow from Stuntz’s critique that the ability of constitutional procedural rights to 
protect the interests of criminal defendants is significantly impaired in a criminal justice system that 
suffers from social inequality and structural defects. The constitutional rights themselves are not to blame. 
In this essay, I have reasoned that a more functional system can be delivered by constraining enforcement 
discretion and increasing political representation and demographic diversity. When the system does not 
discriminate, prevent trials, or define crime too broadly, constitutional rights enumerated to gird against 
more basic forms of governmental abuse will be sufficient to protect the interests of defendants.  
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